IN-THE SUPERIOR COURT OF JUSTICE
TORONTO SMALL CLAIMS COURT
$C-08-00064102-0000
BETWEEN:
YJZh&nJam}y Chﬁi
(Plaintif)
~And-
York Condeminwm } 50T

and
GPM Property Management Inc.
(Befendanis}
Appearances:
| "Pf@mﬁfffi_n_jg_a};sgﬁ | )
AiyssaMmskyand Benjamin J. Rulherford, cevnsalforihedefeﬁdanis
Hearing Dates: December 14/08. Jahuawﬁalﬁ?and ﬁ@:ﬁirélﬁ?‘
M. O. Mungovan D.J.:
L. Cause of Action

1 The plainfiff, Xizhen Jenny Chal, who owns unit number 204, York
Condominium Plan No. 325, brings this action against York Condominium
Cc}rporcﬁwn No 325 {heramaﬁer referred fo s, “YCC" orthe “Cmrp@mhc}n"}
-and its property mqnager, GPM Property Managemeni nc. thereinafter |
referred to as “GPM"), As regards the defendant, YCC, the unitzowner, Ms.
Chdi, seeks damages ageinst the Corporgiion for bieach ofifssigtutory -
dufies to: mgintain, cmd {epeﬁf the heoting systeny thiat ex;sis in her unit,. smcé
itis eﬁagediy part of the common elements Secizom 90 and 91 of the
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Condominium Act, 19981, . 19.and section {1} {Repairs and Maintenance of
Unifs) of Arficle VI {Maintenance And Repuirs) ﬁf the Declaration? encompass
these obligations. In addifion, Ms. Chai seeks to hold YCC fiable for the:
«alleged negligence of their supetintendent on:-ihzaggrdun@--qf vicarious
liability.

2] With respect to the defendant, GPM, M. Chai does not plead a
distinct cause of action against this. Company. Hawever if was: responsible
for registering a fien on title covering the Corporation’ s expenses incyred as
aresult of ihe flood that occurred in unit 204.

I Thelssues
[8]  The questions to be decided in these: proceedings are fhe following:
1. What caused the plainfiff's unit to floodz

2. Does the unif encompess the hedting system, consisting of the

~ copperwaler pipe, the elsctronic zone confrol valve, the
mechanical vaive, the thermostat and the thermometer, all of
which are physically locatedt inside the unif |

3. Whose: obligation is it to-maintain orrepair o unitz

4. Whaf costs was the plainfiff responsible for as a result of the K
flooding that started inside her unit, and fravelled outside it to
other ynits and fo parts of the: common elements?

5. Was the superntendent negligent when he visited the unit
betore; and affer, the flood?

. TheFacts

1301998 ¢. 19
" 2Exhibit 9
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[4]  Ms. Chal has owned unit 204, combprising. partof York-Condominium
P ian No. 325, since 2002. In'2006'she repted it to Sun, Hongyu (hereinafter
“Ms: Sun™ orthe “teniant”) for one year beginning on May 15, 2006 and
ending on May 14, 2007. | -

[5} Af'-cmun'd’ 8:30 onthe mcﬁmi'r‘ig of F‘e‘bru‘ary 5t 2007 Ms. Sun found that

Acaof@m-g ' ...sh.a Q.roc.ae.d;er«:i down'fothe :,graunai ficor io se:e_k- h;,elp.- She
found a felephone number for “Emergency Service", and dialed . The
-.Eﬁzerg;;ehcy Service contacied the superintendent o the condominium
building. Ziggy Grendys.

[6]  Mr. Grendys testified that he ran to the unit. it Was o very cold day,
-with the. minimum femperature bemg - 16.8 degrees C4. That moming he
had checked the weather. channel, which fepoﬁed 40 degrees Casa
result of the wind-chill. He found the unif coldiwith the temperature inside
the unit being approximately 15 degrees cen*hgmde Heimmediately looked
at the thermostat in the living room; and found that it was turned down'1o:10,
which is the “Off™ position for this particulor thermostat. Accordingly, there
wasno heat coming from the heating system. That means that the:
-eiectramc zone conirol valve or Sfm;aly the elec’rromc-vcﬂve wh:ch is

copper Wﬂt&t :p;p@_,_must-hwe been closed shut,

17 ‘_ The unit had to have been heated only i)y-'fherﬁurrwﬁhdiggzmits, and
that was not sufficient for the fenanit. and her baby on that parficular day,
Mz, Grendys then furned the thermostat 1o its maximum position, namely, 30,
but according to him, nothing hapgened, meaning thaf the thermostat
failed o opeti the elechonic valve. He confinued f@tum?hamemasm* up

3 Exhibit 4 {immediately following the 4-page expert’s report).
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‘and down but that had no effect onhis valve. He opened up this electronic:
valve and found that it was not “spinning”. He dlso felt the copper pipe, and

found it to be “ice cold",

" I8l The heating system in this high-rise building depends on hot water
circulating through copper pipes to radiators, which give off heat. The
thermostat sends an electic signal 16 an electric valve which opens-and
closes, depending on where orie places the thermostat lever, When the
thermostat shows more than 10. the hot water begins to flow thmugh the
pipe. connecied fo the radiator. .On the. morning of Febtuary 5%, 2007 no hot
water was flowing through the pipes, to'which radiators i in unit 204 were
connected, and hence, the’ ra-d;qtozs-w&feﬁmﬂsm{tﬂng no heat,

Bl M 'G;%_ejjr;cﬁs_zirﬁm’ediaieiy-c:a;ii.a.--t-i'fx'e;;-@iumbefg;;M(i;ﬁs@gghggggqg
;semfces;. Lf f@-aﬁeﬂd at unit 2@4 Thé"y" were. alre@dy on fheir'wcay to ’i‘hé
M. Grendys thenleft fhe unﬁ and. reiumed torremoving the: snow from one
of the sidewdlks i’ fhe condominitm camplex

[10] .Fiﬁeeﬂ:mim%éS later at about 8.50 ﬂ;m he received a tetephone ¢all
from Ms. Sun. She reported water fi owing: fhrwgh unit 204. Mr, Grendys
rushed fo fhe unit; He: Observed the wadter: pouring outofa bursf orruptured
water pipe in the living room ;ust below the air cand;tfaner which was
Eocqfed m the window [commonly referred to as.¢ “vwnd@w box air
conditioner” for there was rio ceniral air condifioning in this buil iiding}. There
- was alsemuch steam:in this candammtum unit, caused by the hot water
pouring ouf of the fractured water p:pe and coming into-contact with the
mueh colder dirin the unit. The steam was'so dense thg_i{- Mr. Grendys could

hardly see his hand six inches away from his face.
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[11] He fumed the fhermcstcffbtzék?c 10 but that-did not cause the

electonic valve to shut off the fiow of hotwater thfough the water pipe. He.
then. de{:lded fo.close the mechanical valve ‘whichwasin the. ‘*apen“

position. Ifhe could close that valve, that would stopthe flow of water

through the pipes leccfed in fhe unit, However, he Was: unab?e todoso,

everiwith “channel Jogs™ commoniy used by p umbers The mechanical
alve {also referred to-as the “mechanical isola tion: valve"} had sezzed

[12] Theneed forthe piumbers WS Now even more pressmg Mr Grendys
telephoned them a'second time,.and found that they weré still on their waty
to the condeminium. In the meantime, he went 1o the roof of the

condominium building, where he was able fo shut off the hot water to the
Who ;e-_buf;d;ﬂg___zlf-ww d.mgﬁ-Meniy{@ -“thirty-"mifwie“s: for the water fo drcnn

[18] The piwmberﬁ did final iy*tzmve: Tﬁéy'rer:iﬁabeﬁ the broken "ihree:«quarfeﬁ
inch c{)pper water pipe, the mechanical valve-and the: eleammc valve,

 Eveniually, the radiators stafed o heat the urit. With the help of Mr.
‘Grendys and his assistant and ¢ commetcial outfit called Gulfstar

Confracting the water was finally removed from unit 204,

[t4] The flood of water friom fﬁ}éc-bffékéﬂzéﬁpger;pi’pe:iﬁ--uﬁﬁé@é;ﬁiéﬁi not stop

" atthat unit: it affected many other aredss in the building: the 204, floor

comimon halway, the neighbouring units on the 2nd floor,. namely, #5201,

202, 203-and 205, the back hallway., the stalmeﬂ to'the basement, area
under ihese stars; .-bqsezmenf hﬁif&ﬁf(i}ﬁﬁﬁ?ﬁdﬂ& mechanical room,. and

managem&ni office.
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.-{15] MGS M-"aehcmicai'servéces Lid. {fhe plumbers) subm}ifed a'ﬁ'mvozc:e fo

commoen experse f;.G;?-’_ thaf uhit.4

[16] Guitstar Canfracimg who rid the condominium building, mciudang ynit
204, of the flood water, charged $13,525.6% for their services, They sent an
?mvo:c:e to YCC for the $5 000.00 deductible in accordanice with the

W#‘siis..aisea. ahﬂrged back fo-‘,umt 2{;}4 o5 o commion :axzoensie@-fgg-m.;z Hﬂﬁ; 5 in
addition, Gulfstar sent another invoice torthe Insurer, Ing Canada, for the
balance of their charges, namely, $8.525.694. _
[17] Ms. Chai tefused to pay for, infer alia, MGS’ plumbing bill ahd Gulfstar's
clean-up bill. YCC's solicitors registered a-notice of fien on-unit 204's titie
pursuant to:section 85(1) of the Coridominium Act, 1998. Later, Ms. Chai
paid the amount of the lien 1o YCC., YCCithen discharged the fien.

. Analysis

Issue #1: What coused the PJQfﬁffff’S%:‘ﬂE‘i'ﬁ"‘fﬁ' floode

(18] }”ha;_bﬁzrﬁﬁs"_.-respecﬁveexpertsag&i*f‘é;mcﬁé their respactive it

explain why the: copper water pipe burst in unit 204. The: cfefendm%s expert,
Mike Panahi, who Is a professional e_ngsra@er, and isemployed by Pancon
Engineering Limited, provided a report fo the defendantsin.an attempt to
explain how the flood occurred in unit 204. He stated that the thermostat
qu;:nihe “Off™ position-for about 24 hours prior fo the bursting of the water
pipe. He :faﬁﬁar';siw@ciﬁfmt “by having the thermostat in off position

4 Bxhibit 1:tab 1, 2% page ’
¥ ibid, fab 2 {prebab%y partof fob 3; but the sticker i B mtssmgi
s Exhibit 11, 209 poge
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(@[dagrees}(:}? ?here is no flow:of wafe{ inthe: sysfem as confrai valve cioser;i
apenfngs around the air condm@n whitjust above: 1he radiator, fhe wmer
froze and caused the copper pipe to crack and consequently bursi’s.

%] The plaintiff's expert, Dr. Jicgng; Zongchuan, is alicensed’ Professiorial
Engineer in Ontario, and currentl y works “as a Mechanical Engineer for
healing and cooling system in Afican E—ngfneenng Ltd”.? n his report. marked
.asexhibit 3, he explained why the dir condilioner inthe living room, insialled
about one me.fer above the radiator, was not the reason for the pipe:
freezing and cracking: “if has been seufed 10 for stopping air flowing through

the gaps of mstcxﬂaken” T He: c;ﬁ‘nbut@d the pipe freezmg and crackmg foa

: { NCIS supmhed in the um"ﬁ 'fherefore,
when the fempamture msids it 204 droppeci 16 below zsto, “lce formed
and the. ha:::mng pipe cracked™™ Dr. Jm;zng ended by expressmg the opinion
that the flood wouid have been avoided or minimized:if the: “maintenance

: report, which had sfafed thot the “Off" position for urit
st was 0, whenin fact if was 10, He made that mistake. because Ms. Chdi, the

CWwher af;ur;ﬁ 20&, wcuid notlet his stoff gain access to the unit. Howev f; The proper

nethod for entering the: opponent's premises is by way of &-court order issuad either of the.

settlement conference or.ona motion, where such maiters astheentfilement to enter

premises: beionging tothe gtherside o _.ﬁine of entiy o nfbe settied. Based on M,

Pancmi‘s ewderic 1ind: fhat wheﬁ ?he ﬂ]ermestmi i unit 204 read:10; alf bot water ceased

i esﬁmswb? J}qng stated that ?he smlunfws sdlicon;
3. SEEHOR T, Bare.

A8 E‘Khibtf Yolta i

! pe;i Mr. Panahi, P.. Eng., described the “zone vailve motor” as the
"'e!’écéfro 'zmne control valve®, Ses his répoit in éxhibif 4. p. 2. | have used. the words
“slechonic vaive™ 1o describe this valve:

"8 Exhibit 3,p. 2, Section It parg. 3

Hiibid. p. 3. Sectionll
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technicians [had] shut off the water propetly before or affer the pipe

cracked™s,

[20) Accordingly, while Dr. Jiang blomed a-defective electronic valve for
the freezing of the-water in the copper water pipe'éwhich resulted in it
bursting or cracking with consequent flooding in unit 204, Mr. Panahi blamed
the flooding ontwo other things, viz. first, o thermostat that read 10 degrees
cenligrade, thus cutling off the hot water supply fo the copper water pipe, -
and secondly, the cold draught through the openings in the airconditioner,
resulfing in the formation of ice and the consequent bursting of the pipe.

[21] However, both theories, intended to explain the cause of the flooding
in unit 204, are open to question. With respect o Dr. .}:ang 5 exp!c:zmhcsn of
what hapg}emed he makes the assumption that the air fempafafure inthe
unit cou%d Teach. G- degrees— ce»nﬁgrade in whech case st@gnam waterinthe

_ew_cieace is that .the.-.tem_pera tyre-.m ?he- _u;mi on .?he-.dgy in :ques-i:m.was
about 15.degrees centigrade. Moreover, the superinfendent, Mr. Grendys,
expressed the view that even with the thermostat in the *off” position, the
apartment would still be heated by the surounding aparfments, as indeed it
wasat the time he visited the apartment.on February 51, 2007, In.addition,
Dr. Jiang inspected unit 204 on July 7, 2008 for the purpose of forming his
‘expert opinion as 1o the cause of the fiooding that occurred on February 5%,
2007. Heobserved that gaps around the perimeter of the box air condifioner
were sealed with silicon. However, | query whether that was the situation at
the time of fhjeﬁliifrﬁ'mi:d@nf--in.-des—#icm*oﬁa:y&m'anci six months. previously. For
Mr. Grendys testified that on Februdry 5%, 2007 he feit with his hand cald air

Tibid. '
18 in his testimony Dr, Jicing expldined fuither how the waterin the: wa%er pipe froze, viz. cold

“aiy from the balcony doors entered the unit with the resuit that the: stagriont water froze.
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emerfng from.around the perimeter of the air candifi@ner and MGS
Mechanical Services Lid., who were the plumbers, Meie on their invoice that
“AKY Mnc{ow unit was { ) note®seanled. Coldair wiis bl amng down {sic.)

{221 As regards Mr. Panahi's expert opinion, it was the cold dfﬁt}gh’t
“emandting from the gaps around the window air condifioner that was the
- problem, for that cold stream of gir froze the waterin the copper pipe that
_ Was 2.5 feet below the leaky air conditioner. The superintendent, Mr.
Grendys, found the room temperature tobe at }_5:;@@;@5;@3;@1*@;@@@;gng‘-
also said the pipe was “ice cold”. The plumbers [MGS Mechanical Services
Lid.} support Mr. Panahi's theory, and they were,; after oll, at the unit on the

m@mmg in. question.

[23] ©On b@' lence | prefer . Panahi's theory as supperfed by the pfumber
and the superintendent, 1 secept the fact that-both the plumber from MGS
Mechanical and the superinfendent; Mr. Grendys, cfmid'feef a cold draught
cammg from the window box aif condifioner. ‘With fhﬁi evidence Mr. Panahi
concluded that, with the t_hegmgs_mt ¢t the “off position forabout 24 hours
prior 1o the bursting of the water pipe, no hot waterwas flowing through that
waler pipe, which was the source:of heat for unit 2@4 Freezing of the
stagnant water Took place, dnd that crackec?f. the water.pipe: resuifmg in the.
flood.

ssysiem wﬁsc“:b WS physacafiy presenf in =um1' 204, falls within i‘hs bxaundmes ef
unit 204.. The answer fo that question i gs-;mmgfqnt fo the sulcome of this

AR s short for cnr conditioner,
% The “note™i in *notesealed” s clealy a fymgrﬁph;mi enror. The: piumber meant “not

seafed“ '
1% Exhibit L iab 8
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‘action, because, if the unifs in this condominium complex do include the

‘heating systern, then the unit- ownsr s responsible fg:z_{ji_t}sj{ mcmtencmce aing.

censhfuhm

Issue #2:  Doesunit 204 ancampass the heating system, consisting of the
- ‘copper waler pipe, the electronic valve, the: mechanical vr::fve,
the thermostat and the thermometer, all of which are physically
located inside the unil?

{25] The answer to that guestion can be found in Sc:hedu "CrO of the
Declaration for York Condominium Pldi-No. 325. This Schedule: describes the
vertical-and horizontal boundaries of the.unil, followed by a section that hsfs

exceptions in theseterms:

added]

{b) such pipes, wires; cables, conduils, ducts, flues. shaffs, public
ufility lines:and other h@nzomtn% orverlicdl service fac::frhes which are’
used for the: distribution of power, water, drainage and other services
within the building-and are within-the boundaries of the unit; but the
unit shaltinclude the fixtures, oullets and other facil fies with raspec:t to
such:service facili fies which are within the boundaries of the unit and
which service the unit only, and dll doors: leading outiof the unit and
windows." [ltatics are added.]

[26] The copper M}i,@;r pipe; shown in exhibit 6, serves unit 204 only. Itis |
connected fo the main water supply pipe which carles hot water down from
theboilers situate in the roof. Itisin asense o tibutary running off of the main
water pipe that services the whole building. Since this tributary-ike water
pipe services unit 204 only, unlike the min wafer supply bipe which carries

D ERRIbIE 8
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water from the boilers situate in the roof for the benefitof all unit-owners, it
clearly fifs within the definition of what a unit comprises. Accordingly, | find
that this copper waler pipe forms part of the-unit 204,

[27] . The two valves.confrolling fhé-- fi@w*af’wa-f-er-’fhrougﬁ the copper water
pipe are theelectronic valve and the mechanical valve,. They are fixtures
connected fo that'water pzpe that constitutes partof the unit, and iher@fare,

are themselves pan‘ of the unit.

[28] The thermostat and the thermometer are alsofikiures that relats o the
;:Q{rﬁi{:.%fﬁﬁﬁéﬁbning: of the heating systern by means of the copper water
fnipe and the ei‘@cfronif:‘vcﬂ'\fe,- They, therefore, also fall within the definition

Conc;i@-ﬂ;ﬁ;f}wme?ian-_N.Q.- -:325;-wﬂ_£ answer this ;1czues£f_@n, -'Ear.st,_ as regards
muaintenance, the Condominium Act, 1998 providss that the Condominium
Qerparaﬁ_éh;_is.,required to maintain the common elements, while egch owher
rmust maihtdiﬁ-hér or his own UnRit2" In addition, the Actexpands the notion
of maintenance to include repair affer nomal wear and fedr butnot offer
;,damags 2 '

[30]  Secondly, with respect to repairs, the Act iniposes aa obligation on the
Corporation to repair both the units and the common glements after
damage, subject fo the Declaration.® For the “declaration may alter the
obligation to maintain o fo repair affer damage asset out in this Act by

21 -5,.,9@(1}:
25.90(2)
B5,89(1)
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-grovidingffﬁm fa ) each owner shall repair ihe owner's urm‘ after

[811 The Declarafion for this Condorminium dées alter the Corporation’s.
statutory obligation fo repair the unitaffer damage. Article V1. entifled
“MAINTENANCE AND REPAIRS", provides in Secﬁon {1) for “Repairs and
Maintenance of Unifs by Owners”. It states that ‘*-[e]gchowne&rsm I maintain
his-unit, and subject to the provisions of this deciaration, each owner shall
Tepuir his uﬂ:ﬁ'-ﬁﬁefﬁamcge; all of his own expense” 28 [ifafics dre added:]

lIssue #8¢  What costs was the plaintift raspoﬁssbie for as.aresult of the
ﬂoodmg in-her um’r and other parts of the building® -

1321 Section {1} of Article Vi of the Declarafion (Maintenance And Repairs)
dlsoimposes on the unit-owner responsibility “for all damages-to any and i
other units and fo the c&mmoneﬁements which are caused by the failure-of
thie owrier o so mdintain and Eép‘@irhifs-iuni’r,:. save and exceptfor any such
damages to the common elements for which the cost of repaiing the sarme
. may be recoveted under any policyor policies of insurance held by the |

corporation”.

[33] Accordingly, read by ilself, Ms. Chail would be responsible for Gulfstar's
- -enfire-billin respectof herunit and the other unils, damaged by the fiood

- caused by the broken copper water pipe inunit 204. Asfar as the commen
elemerits are concemed, for instance, the common hallwarys on the 20d and
15t floors: herliability for costs would depend on the wording of the
Corporation's. p.aiié;y ofinsurance. Ineach case the Court must be satisfied

" that the damages were “caused by the failure of the owner o so maintdin

and repdir his urif”,

BEhibit §.
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indesd a “home-owner"f would have had these chieckedt orvan annigol

basis, Affer all, “mainfenance”, in'my opinion, does imply “prevertafive
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negligence-on the part of an employeso
Corporationwould be vicariously i’i"ah}e

the Corporation, for which the

hadihe thermostat-at 10 degrees €, w

1523 Hind: f“Gf’f""_ - Grendysw
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ihese Reasons. Afterall, hedid leave his cell phorie rumber with the fencmf

" and was literally Yjust-around the carner”.

[54] However, Mr. Grendys paid a seécond visitfo.unit 204, Fifteen minutes:

later he received a.call from the tenant, Ms. Sun. She told him that there-was.
aflood in the unit. He raced to the unit. This fitne he tied 1o close one-of the

mechanical valves, but was Unabile-fo do-so. Seeing that the flood was quite:

serious, he went fo.his wc‘r‘k'-shop‘ -T@--reffﬁé\?e “channel i?ogs‘-" used by‘ piumbeffs*

the boiler room:at the top of the: cond@mmwm buaicimg, and shyut off ihe
water to the whole building. It took twenty tothirty minutes for the water 1o
drain. in-the meantime, he had refurried 1o stard the: process of getling r nd of
the water by way of o “wei vac”, Aswell he centac%ed-@uifsmr
Contracting, ¢ commercial firm, who. bmughf mdustm! “welvacs" fo the:

it

[55] Once aggin, | donot find-anything amiss inwhat he did in his. capacity
as superintendent. | think thot he acted both reasonably and ‘conscientiously
during this second visit. Resmember the situation: was extremely wemsome

Mr. Grendys had a serious flood on his hanids: The fenant knew nothing

about the function of the thermostat. She had never fouched it. Morsover,
o baby was invoived. Mr. Grendys telephoned the plumbers o number of
times to obtain updates as to where they actually were, and fo impress upon
them the urgency of the situation.

#‘ha unit, bm rether it camralled the ﬂaw of wa%er outof theunit. If i‘he sec:onei

~valve had beenclosed by Mr. ‘Grendys, it g.{;qu;i have éxcicerbated the

problem by cutling off drainage of the hot water into the return pive af the

side of the-unit. Thigrefore, Mr. Grendys was comect in concentrating on the

valve which controlied the flow of water info the unit,
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theref@feﬁ;;d otk

no negligent:

s and; thersfors. YCC hasno viorous it yintespectotihe

ionshall be distissed with costs forfhe defendants in the
0.Componenis SEWhiEN G h follawing o $40 forfling

S Rl 19,041
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